LAND TENURE REFORM IN NIGERIAN
Introduction

Any profitable discussion of the current land tenure regime in Nigeria must necessarily be examined in the light of (it’s not too distant) history and how this history has shaped the subsequent change in land tenure in Nigeria. 
In the beginning, all lands were governed by the customary law of the indigenous Natives and so there were as many systems of customary law as there were ethnic groups. Even within an ethnic group, there would be variations in some of the details of customary law applicable. It was therefore a herculean task for the British to simplify our land tenure law, given that there were about 250 distinct ethic groups in the country and an estimated 521 languages. 

Thankfully, there were basic characteristics common to majority of the land tenure systems. Dr. Elias
 pointed out that the evidence from comparative studies of field workers and available data from judicial decisions, point to a large measure of common basic principles which underline indigenous systems of land tenure in various parts of Nigeria.

Ownership of Land Under Customary Law

Generally, under Native law and custom, land did not belong to a single individual. It was vested in a community as a whole, the Village or in the family (the extended family) as a group. The individual members of the community or family only had rights to use land. In the celebrated case of Amodu Tijani v Secretary of Southern Nigeria
, the evidence given and (accepted by the Court) was that the traditional belief is that “land is conceived as belonging to a vast family of which many are dead, few are living and countless members yet unborn”. The concept of land ownership in Nigeria is encapsulated by the opinion of Viscount Haldane at the Privy Council where he said:
“The next fact which it is important to bear in mind in order to understand native land law is that the notion of individual ownership is quite foreign to native ideas. Land belongs to the community, the village or the family, never to the individual. All the members of the community, village or family have an equal right to the land but in every case the chief or headman of the village or community or head of the family has charge of the land and in loose mode of speech is sometimes called the ‘owner’. He is to some extent in the position of a trustee and as such holds the land for the use of the community or family. He has control of it and any member who wants a piece of it to cultivate or build upon goes to him for it. But the land so given remains the property of the community or family.”
Rights Vested Under Customary Tenure

One can see that in the past access to land by the natives was straight forward. Land was used primarily for subsistence and not for commercial purposes and as such every member of the community had an innate right to use land. However, the individual’s right in the community land is of a limited nature, since absolute ownership is vested in the community as a whole. A member of the community was entitled only to use and occupy the portion of land which the Head of the community or head of family allocates to him. He had a right of exclusive possession over the land allocated to him and could maintain an action for trespass against other members of the family interfering with his possession. 

A comprehensive statement of the rights of an individual vis-a vis family land was stated in Lewis v Bankole
. This was a case in which the Plaintiffs (grand-children of a native) who had inherited partitioned lands given inter vivos to their parents, also sought to participate in the sharing of profits from family land. Other family members (defendants), disputed this claim on the ground that they had resided in the family land for over 30 years without let or hindrance from the Plaintiff and as such they were absolute owners to the exclusion of the Plaintiffs.         
Speed, Acting CJ in the lower Court favoured the defendants claim, on the ground that by “tacit mutual arrangement and acquiescence of all parties extending over a number of years these various properties have been separated and come to be considered as separately owned”. He sought to avoid throwing “the property into the melting pot of an acrimonious family feud” 
On appeal, Osborne CJ disagreed. He recognised the rights of the grandchildren to the family compound jointly with the defendants. Family ownership had not been determined and as such it held that:  the Plaintiffs were entitled to share in profits equally;  the different branches of the founder’s family would be represented per stripes in the family council, each branch having one vote. The Plaintiffs had no right to build on the land without the consent and allocation by the family; and not being ordinarily resident in the compound they had no right of ingress or egress save the right to attend to safeguard their interest in the land (subject to the occupants right of quite enjoyment); and, no member had a right to enter family land which was already allocated to another member.  

Now, a member cannot alienate his own plot to third parties or dispose of it by a Will to his children without the consent of the family. In Taylor v Williams
, it was held that a member’s right inures for his life time only, but generally the family will permit transmission to his descendants. A member’s portion cannot be used as security or attached for the payment of his personal debt.

Individualisation of Customary Tenure

In the olden days it was almost unheard of for a family to alienate its land, the natives also considered it a taboo. In any case there was hardly any real need to sell land. Today it is different; due no doubt to modern economic and commercial imperative, land is traded habitually by Nigerians in both rural and urban areas. 
Determination of Family or communal ownership of land is achieved in one of three ways: (1) by an absolute conveyance through sale or gift by the family as a whole to a single individual (who need not be a member of the family); (2) by partitioning of the land among branches/members of the family; (3) and sometimes by devolution to a single individual coupled with long possession. The effect of determination of the Family ownership is that each of the portions of land allocated to a member now vest in him absolutely.  

Partition or sale of family property may be at the instigation of the family itself (stemming from a dispute) or by a Court order.
Inefficacy of Customary Law

Customary law has no durable mode of recording transactions or evidence of title and it depended mainly on unreliable human memory and stories passed from generation to generation as root of title. This was a recipe for duplication of land transactions and fraudulent dealings and endless litigation.
Typically, litigations involved questions of legal status i.e. whether an individual is a family member, the head of the family or even a stranger; under what conditions is a land held; the boundaries between two Communities, individuals and families; disputes as to ownership of land and whether a customary tenancy existed between two neighbouring Communities. There are also disputations within a family over the right to alienate land; effect of a defective alienation may be void, voidable or valid. There are also litigations over distribution of rights between the group and the individuals for example, whether the head of the family is to be held to account by the members of the family. 
The unwieldy state of the customary law tenure is aptly described by Prof B.W. Harvey
 when he said
It is a sad commentary to the vagaries of customary land law that the lawyers in Nigeria whose specialty is conveyancing tend to take the view that it is not prudent to advice a client to proceed with the purchase of land held under customary tenure unless there are exceptional circumstances. Special circumstances might exist where land is owned by a well-known family whose ownership has been confirmed in an action for declaration of title in the High Court or Supreme Court. Failing such circumstances, the legal practitioner would do well to bear in mind the following dictum of Sir John Verity ... in Ogunbambi V Abowaba, 13 WACA 222. It passes my comprehension how in these days when such disputes have come before these Courts over and over again, any person will purchase land from the (Oloto) family without the most careful investigation, for more often than not they purchase a law suit, and very often that is all they get.

The Duality of Tenure

The British met a tenure system which stifled commerce in that land could not be readily applied for the raising of capital and access to land by foreigners was severely restricted under native law. English common law principles and legislations were therefore introduced in an attempt to promote individualisation, and free up land for use and to promote commerce. In Coker v Animashawun
, it was pointed out that English common law and statutes of general application were applicable in Lagos as from 1st January 1900.
These principles had to be applied side by side or juxtaposed with existing customary law. The duality of customary law and received English law is perhaps the most striking feature of the Nigerian legal system. In order to acquire some degree of certainty of title to land, it was considered imperative that land held under customary tenure must be converted into an English tenure which was capable of being registered. Often times, lawyers would deal with tenures held under the customary law in a way only appropriate for English conveyancing thus creating many problems, and new ones arising from day to day. 

Conversion from Customary tenure to English Tenure

One of the first issues lawyers had to grapple with is the conceptual basis of the conversion from customary tenure to English. The argument goes that an owner of land under customary law does not hold a fee simple and therefore without special statutory powers cannot convey it: nemo dat quod non habet. He could only convey what he has, namely a customary title. 

This was the view of Kingdom CJ in Balogun v Oshodi
, he thought  “that... the whole idea of fee simple is contrary to native law and custom that ...it cannot exist side by side with native customary tenure in respect of the same piece of land. There can be only one rei lex sitae and, in this case there can be no doubt that the original rei lex sitae is native law and custom, nor can I subscribe to the proposition that the native law and custom applicable to the area in which the land is situated has changed that now it is in accordance with it that land can be held and conveyed in fee simple.

This argument suffers from a mis-appreciation of the nature of legal right which an individual enjoys as a customary owner. The ownership of land by a Native through individualisation is absolute, and it is in theory at least, more extensive than a freehold estate in fee simple. Since English law allows the owner of land to create a lesser right from his title, it follows that an individual can vest land in fee simple on a purchaser from his customary ownership. This was the reasoning of de Lestang CJ in Coker v Animashawun
.

Some doubt is cast on this position by the decision in Nelson v Nelson
. In this case, money received as compensation for the acquisition of Family land was agreed by the entire Family to be applied in the purchase of a new parcel of land. The new land was conveyed to the Family Head under English form but he later turned around to claim exclusive title to it. The Court said as follows: 

It is conceded by counsel for the respondent that the mere fact that a form of English deed is used does not in itself attach to the property incidents of English land tenure….Even if the appellants allowed and acquiesced in the first defendant’s title by such means, this would not… necessarily imply that they had agreed that English law was to regulate the tenure under which the land was to be held, even if, as may be, it might have regulated the transaction of purchase as between the first respondent and his vendor, had any dispute arisen between them.

Similarly, in Miller Brothers v Ayeni
, it was also held that land which had been conveyed for an estate in fee simple became family property nonetheless on the death of the owner intestate, on the grounds that the deceased was governed by customary law. 
These cases are distinguishable from Coker v Animashawun on the basis that what was converted to customary law is the nature of holding by the family amongst its members and not the nature of holding by the family as whole with respect to third parties.  

The conceptual difficulty has now been put to rest. The Court took the view that it was no more than a distinction without a difference. It saw the conversion as not being of any practical significant since the right and obligation of an absolute owner under customary law and a fee simple holder under English tenure is in essence the same. In Alade v Aborishade
, the Supreme Court said:

We have expressed the view that if a family is the absolute owner of land, the totality of the family interest in the land may be transferred if the head and all members of the family agree. Judges have used different epithets to describe this interest: fee simple; fee simple absolute; absolute title; absolute ownership...

This position was underscored later in Kabiawu v Lawal
. In that case the Plaintiff claimed a declaration of title to certain land under customary law. He relied on a deed of conveyance by which the land had been conveyed to his father in fee simple. Nonetheless, the declaration was granted ‘as there is no dispute that an owner of land under native law and custom can transfer his absolute interest and describe the entirety of such interest as conveyed by him as an estate in fee simple’. It is now generally accepted that a deed of conveyance is required for the transformation of a title under customary law into one held under English law in fee simple.

Re-conversion to Customary Land Tenure

There is no doubt that land held under English tenure may subsequently be held under customary law through its devolution on descendants of a native. Inheritance is governed by personal law, which in most cases is customary law. Customary law will apply to the relationship between the beneficiaries inter se. The question which now arises is whether land held by deed under received English law can be alienated under customary law. With regard to third parties interaction with such land, it appears there is no decided case on this point. The answer to this question (at least in Lagos) seems to be provided by the application of the Property and Conveyancing Law (PCL) Cap 100 of 1959 which provides
: 

This law shall apply to land within the Region which is not held under customary law and property not held in accordance with customary law.

The PCL applies only to land held under received English law and governs the mode of alienation of land held under received English law when it provides in Section 77 as follows:

All conveyances of land or any interest therein are void for the purposes of conveying or creating a legal estate unless made by deed.

Clearly, the objective of the section is to prevent land which hitherto was held under English tenure from reverting to the uncertainty of customary tenure. However, the law itself creates some uncertainty regarding land inherited by descendants under native law custom. Ordinarily the Family as a whole holds the land as an absolute owner. While this holding is not under English law it nevertheless creates a “legal estate” in land under customary law. Consequently such holding may be declared void under Section 77. 
In light of this provision it is likely that the decisions of Nelson v Nelson (supra) and Miller Brothers v Ayeni (Supra) may be decided differently today. It appears that land held under English law can only devolve on descendants of a deceased person under English law. 

Legislative Intervention in Land Tenure

The Governments policy continues to intervene through legislation to drive conversion of all land from customary to English land tenure system. Government introduced Crown grants in 1864 and later a system of land registration. The Crown Grants in Lagos are premised on the treaty of 1861 by which the Crown purportedly became the absolute owner of lands in Lagos. Other Crown grants followed; the Crown Grants (Lagos) Act 1947, the Arota (Crown Grants) Act 1947, the Epetedo Lands Act 1947, and Glover Settlement Act 1947 etc. Then the Government imposed a requirement for the registration of instrument affecting land- Land Instrument registration law was first introduced in 1910 and there was also the Land Registration of Titles law Cap 181. 

These legislative interventions had very little effect. For instance, the ordinance required occupiers of land for longer than 3 years without any challenge to apply for a crown grant title. But, the system contemplated only grants to individuals whereas land in Lagos (under customary law) belonged mainly to families who naturally, vehemently resisted any registration of their title. 

The Land and Native Rights law had no teeth; it failed to provide and consequence of failure to register. The only consequence of failing to register subsequently imposed was that an instrument liable for registration but not registered was inadmissible as evidence in Court. Although, legislation providing for registration of titles to land had been on the statue book for many years, it is remarkable that no attempt has been made to put the machinery in place to extend its application to areas outside Lagos.  

The result is that the legislative intervention has all but failed, an overwhelming proportion of land in Nigeria is still held under the customary land tenure. The rate at which land is being converted from customary tenure to English tenure is painfully slow and fraught with ever present risk of litigation and attendant waste of resources.    

An Inconvenient Merger 

The juxtaposition of the received English land tenure and the customary tenure came with unique legal and commercial difficulties, some of which are discussed above. There are further specific problems arising from transactions such as customary pawns, pledges and mortgages of land for the purpose of raising money. Basically under customary law, the only tenure which a member of a Family may hold, charge or pledge as security is limited to the right to the use of the land subject to the overriding rights of the Family as a whole. Furthermore, transactions under customary law are undocumented and there is no statutory imposition of registration. This offers but little or no security in modern day commerce.    

Uncertainties as to the applicable customary law or the validity of a particular title are the also primary factors which make customary tenure unsuitable as security to support credit facilities. As expected hardly any commercial bank and money-lenders will lend money to holders of land held under a customary tenure. It is pertinent to also mention that long undisturbed possession of customary land gives no additional succour, because customary law does not recognise the equitable principle of Lashes and Acquiescence and the Statue of Limitations don’t apply. There is no time bar to challenging a customary title. These and the other problems already mentioned have made it difficult to unlock land held under customary tenure they continue to have a strangle hold on the Nigerian Economy. 

Land Tenure Reform – the Land Use Act 1978
An Overview

The complaints against the Nigeria’s existing land tenure regime crescendo around 1975 when the Government national development plan initiatives all but ceased. Access to land was cited by virtually all Federal Ministries as the singular factor which most frustrated implementation of their development projects. At that time Land could only be acquired by Government in exchange for compensation measured in real market value. This requirement, together with a complex negotiation process and uncertainty of titles proved prohibitive.
The Government therefore sought to simplify the Nigerian land tenure regime by enacting the Land Use Act 1978 (“the Act”). The objective of the Act were: to remove bitter controversies and endless litigation over land which sometimes resulted in loss of lives; simplify the ownership and management of land; encourage access by all citizens to affordable land; provide Government with better access to land for public purposes and also facilitate town planning.  
At its introduction, the Act was considered revolutionary. It aimed to set about a transformation of lands from a customary land tenure regime to a statutory tenure in land by adopting three main strategies. By expropriated land originally owned by Families and Communities and vested same in the State; by replacing proprietary rights in land with usufructuary rights; and by adopting an administrative system of allocation and control of land, instead of market driven system. 

The Certificate of Occupancy
Section 1 of the Act provides that all lands within each state territory is vested in the Governor of the State to hold on trust and administered for the use and common benefit of all Nigerians. The Governor has power under Section 5 (1), Sections 8
 and 15
 of the Act to grant statutory rights of occupancy to citizens who are to have sole right to and absolute possession of all improvements on land. This right is evidenced by a ‘Certificate of Occupancy’. 
The existing rights and title held under the customary tenure and English tenure were converted into rights of occupancy by the transitional provisions of Sections 34 (2) and 36(2) of the Act. By these sections the existing title holders are deemed to have been granted Certificates of Occupancy by the Governor (and are here called ‘deemed grantee’). These Certificates are reckoned on the same footing as Certificates those expressly granted under section 5(1). 
In practice, however there is no parity of rights between a holder of a Certificate of Occupancy and a deemed grantee. Like the Certificate holder a deemed grantee cannot alienate his rights without the Governor’s consent and his right is also subject to revocation in accordance with section 28 of the Act. But, unlike a Certificate holder who holds same under certain terms and conditions contained in the Certificate i.e. payment of rents, charges and duration of tenure (usually 99 years), a deemed grantee has no such conditions imposed on him. In reality a deemed grantee’s holding is akin to a freehold and he suffers no burden of rent or other conditions. 
Furthermore, the Act does not provide for the renewal of an expiring Certificate of Occupancy, whereas a deemed grantee has no need to renew his deemed grant. As a consequence of these perceived advantages, deemed grantees are loath to apply for Certificates of Occupancy since there is no statutory obligation to do so and often seek to avoid official record of post Act transaction on their land. Indeed for many years after the promulgation of the Act deemed grantees sought to avoid the effect of the Act by backdating their land transactions.     
Legal Nature of the Right of Occupancy

The nature of the rights granted by the right of occupancy and the legal protection it offers is uncertain i.e. whether it is a lease or contractual licence. The Supreme Court noted this uncertainty in Savannah Bank v Ajilo
. Prima facie the rights granted under Section 15 of the Act amounts to no more that a contractual licence to use for a term of years. While it permits a holder to alienate or mortgage the improvements thereon, yet it vest no proprietary interest in the land. The fact that compensation payable in the event of a revocation is limited to un-exhausted improvements on the land shows that no monetary value is placed on the bare land. This underscores the view that the right granted is a mere licence to use.  

Nevertheless in Savannah Bank’s case and later in Osho V Foreign Finance Corp
, the Supreme Court was prepared to treat the right of occupancy as a leasehold interest. It opined that to the extent that the right was granted for a specific term it had the semblance of a lease. In addition the holder’s right to alienate and mortgage a right of occupancy exceeds that ordinarily within the power of a licensee at common law. The Court recognisees the point that by limiting the right to exclusive possession of improvements on land only, a right less than a lease under common law is suggested. 
Right of Occupancy vis-a-vis Existing Tenures
Remarkably, the Court have construed a Certificate of Occupancy issued by the Governor as mere evidence of a right of occupancy, which does not of itself confer title on the holder. It is not a conclusive proof of title. Section 5(2) of the Act states that upon the grant of a right of occupancy all prior existing rights over the land is extinguished. This suggests that all existing customary tenure or English tenure howsoever created are extinguished and thus signals the abolition of these tenural system, but the court were not inclined to this view. 
The issue came to the fore when customary tenants who were in physical occupation of land procured Certificates of occupancy in their favour (pursuant to sec 36 (2) of the Act). The tenants’ objective were to divest their overlords of ownership by relying on section 5(2) of the Act. 
One of the first cases to decide this issue is Onwuka v Ediala
 where the Supreme Court pointed out that, while Section 1 of the Act does expropriate the ownership (i.e freehold title) vested in the Communities, yet there remained a Customary right to use and control of the land. This right was not expropriated and so it was held that Section 36 does not enlarge the right of a Customary Tenant to ownership of land which he occupied before the Act. His status remains the same subject to the conditions attached to the customary tenancy. Hence a person or community that had title to land before the Act is after the Act, deemed to be holder of the right of occupancy. The Court drew a distinction between the former Land Tenure Law which defined a right of occupancy as a “title to use and occupy”, the Act which does not adopt similar wordings. 
Consequently, it is now settled that where a Certificate of Occupancy is granted to a person who had no title to the land before the Act, such Certificate is liable to be set aside at the instance of someone with better title. In Ogunleye v Oni
 the Court held that a weak title is not strengthened merely by the issuance of a Certificate of Occupancy. While the Certificate of Occupancy does raise a presumption in favour of the holder; it is only prima facie evidence of ‘right’ which shifts the onus of disproving this right on a person who asserts the contrary. Thus a person with an existing right to land under customary tenure or English tenure can seek an order of Court for a declaration that he is entitled to the right of occupancy over the land. Salami vs Oke
.
The Courts also rejected the literal effect of Section 5(2) of the Act as being to divest the existing title holder. In Dantsoho v Mohammed
 two Certificates of Occupancy had been issued in respect of the same land and the court had to determine priority. The Supreme Court rejected the contention that under Section 5(2) any existing rights accruing under the prior Certificate was extinguished by the grant of a subsequent Certificate. It stated that Section 5 (2) must be read together with Section 28 of the Act which specifically provides for the revocation of Certificates of Occupancy and then concludes that a Certificate is only revocable in accordance with Section 28 of the Act and not otherwise. Consequently a right of occupancy is only extinguished after a valid revocation. In Shell Petroleum Dev Cop of Nig Ltd v Amadi
 where a Certificate of Occupancy was issued over land originally held by a deemed grantee, the Court extended same protection to the deemed grantee. 
On principle, the conclusion reached by the Court is difficult to fault in the light of rules of interpretation of expropriatory statutes. In Maxwell on Interpretation of statutes It is a fundamental principle of law that “it is presumed that the legislature does not intend to make any change in the existing law beyond that which is expressly stated in or follows by necessary implication from the language of the statute in question”. 
It soon became clear that the Act made no real difference to a Customary or English tenure. Justice Belgore JSC said as much in Abioye v Yakubu
. He said: The Land Use Act has been variously described as a revolutionary law... or a law to change the land management in Nigeria....But as a the result of this decision, the Act which appeared like a volcanic eruption is no more than a slight tremor...section 36 has not divested the traditional holders of their land unless such land is legally acquired by the government or local authority”. 
Thus, not much has changed, the customary tenure and received English tenure system, indeed the duality of tenure continue to fuel litigation till this day. The Act only managed to add another tenurial layer for lawyers to grapple with. 
Alienation and Collateralisation under the Act
Section 15 and 22 provides for the alienation of a right of occupancy by assignment mortgage etc subject to the subject to the consent of the Governor first had and received. The consequence of failure to obtain prior Governor consent to a transaction transferring interest in the right of occupancy is that such transaction is null and void under Section 26
 of the Act. These provisions were initially applied strictly by the Court. In Savannah Bank v Ajilo (Supra). The Plaintiff, a deemed grantee of a right of occupancy sought to declare void a mortgage deed by which his right of occupancy was mortgaged to the Defendant Bank. The Bank apparently  conceded the point that the mortgage deed was void if no Governor’s consent had been first obtained, but nevertheless contended that the consent provisions only applied to holders of a Certificate of Occupancy and NOT to a deemed grantee. The Court held that the requirement for consent applied to a deemed grantee to the same extent as a Certificate holder and therefore declared the mortgage void.
In its judgement the Supreme Court expressed concern for the impact of its decision on commerce, particularly with regard to securing capital. The Court thus called for an urgent review of these statutory requirements. Naturally, the decision cause panic in the banking sector, for many mortgages were without Governor’s consent (a cumbersome and protracted process), and remained unperfected. On the authority of the Savannah Bank case the mortgages were void.

Regrettably, the Government failed to heed the warning and so it fell on the judiciary to seek to water down the effect of the Savannah Bank Case. The first opportunity to do so was in National Bank of Nigeria v Adedeji
, where the Court of Appeal where refused to set aside a mortgage deed (alleged to be void for lack of consent) on the ground that it was the duty of the customer to obtained consent. Therefore he could not rely on his own illegality to invalidate the mortgage. This decision helped to calm the market somewhat. 
It was not until 1995 in Awojugbabe Light Industries v Chinukwe
  that the Court again had opportunity to consider the question of consent under Section 22 of the Act. This time the Court relied on the Privy Council case of Denning v Edwardes (1961) AC 245 in its reasoning that the Act does not prohibit the execution of an “agreement to transfer right of occupancy”, such an agreement is not void. In fact the Act contemplates a signed agreement as one of the documents to be presented to support an application for consent. It was held that at the date of executing the mortgage or agreement, there was an implied term that it was made ‘subject to Governor’s consent’ and so the mortgage was not void, but the rights of the parties was inchoate until Governor’s consent is eventually obtained. The mortgage becomes complete and effective in law after Governor’s consent is obtained. Consequently, the mortgage documents and other securities held by banker were not void, but enforceable only subject to Governors consent. 
This decision however overlooks the definition of mortgage in Section 50(1) of the Act where ‘mortgage’ includes a second and subsequent mortgage and equitable mortgage. Hence, an agreement to create a legal mortgage (i.e an equitable mortgage) seems to be caught by the requirement for consent. It therefore remains open to argument that such an agreement is actually void and not merely inchoate.    
In the later case of International Textile Industries v Aderemi
 the Court rejected the argument that an agreement for sale of land created by part-performance through payment and delivery of possession was void. Following Awojugbagbe’s case, it was held that an act of part-performance was merely a mode of entering into an agreement for the sale of land and so no consent was required at that stage. Consent was only required at the second stage of transfer/alienation of the right of occupancy. In essence the equitable doctrine of part-performance remains applicable to transactions under the Act and specific performance was still a remedy available to parties to a transaction. 
In practice there is some difficulty with this approach because the Court will not grant specific performance to an agreement which is conditional upon the consent of a third party that is not compellable by the Court. 
Access to Land
The Governor exercises it power to grant statutory rights of occupancy in urban areas through a Land Use Allocation Committee, members of which are appointed by him
. The local Government grants a customary right of occupancy in non-urban areas essentially for agricultural purposes
. Part III of the Act deals with rents, its provisions are dictated by the aim of ensuring land is not tied up for speculation purposes only but open for easy access to all Nigerians. 
On paper the land allocation process looks good: Government acquires land from the land owning communities by paying compensation; it creates large residential, commercial and industrial layouts with basic infrastructure; plots are then allocated to citizens. This enables Government to guide town planning and secure land need for large public purpose projects. 
In reality the process is grossly abused by the civil servants who operate it. Yes, common Nigerians do get allotted land, but too many plots acquired and developed with public funds are made available at less than its intrinsic value to Government functionaries’ cohorts, political party stalwarts and the rich, who then turn around and speculate with it. 
The Act provides that land which was originally vested in the Federal Government of Nigeria ( FGN) is exempted from the application of the Act
, hence the FGN retain the title which they held before the Act. Primarily these were lands originally vested in the crown which at independence devolved on the FGN. Nevertheless, the FGN and State Government, particularly in Lagos State continue to litigate over ownership of land. The FGN is also not immune from the Governor’s discretion on land allocation and often times also face a herculean task securing in new land (required for public purpose) from Governors of a States controlled by an opposition party.    
There is no specific provision which deals with allocation of land to foreign individuals. The law as stated in Ogunola v Eiyekole
 is that the Governor holds land under Section 1 for the benefit of Nigerians’ only. Although there is a dissenting Judgment of Agbaje JSC who opined that a foreign deemed grantee was not divested of land originally vested in him. This issue is theoretical only, because in practice by incorporating a wholly owned Nigerian company, a foreigner through the company can gain easy access to land. 
Conclusion

Most Nigerians now agree that after 34 years it is time for a comprehensive review of the Land Use Act. Although a Presidential Committee on Land Reform was set up by late President Yar’Adua in April 2009, not much has been heard of the work of this Committee. The Act is enshrined within the constitution and as such any amendment will be subject to very stringent conditions. Consequently, the logical starting point for any extensive reform must be the deletion of the Act from the Constitution. Some of the areas and issues to be considered for amendment are highlighted below.
Remarkably there is a lack of legislation imposing a country wide registration of title that will guarantee the interest which a holder of land may possess and use for security. At the minimum there is a need for the Act to be amended to provide certainty of title to land and certainty as to the nature of legal right granted thereunder. 
The status of a Certificate of Occupancy being merely a rebuttable evidence of title is unsatisfactory. While Certificates issued by the Committee allocation process is relatively safe from controversy, Certificates obtained by deemed grantees are still subject to challenge and not fortified by its issuance. 

It is fair to say that instead of enforcing a unification of land tenure regimes, the Act has merely placed yet another layer of tenurial regime on the existing tenures. There is no requirement on a deemed grantee of a right of occupancy to certify its prior existing right under the Act such that migration plots held under the previous tenure to the Act is insignificant. 
Furthermore, the objective of parity between a deemed grantee and a Certificate holder is largely defeated because conditions which govern a Certificate holder does not apply to a deemed grantee. This is exacerbated by the fact that the Act makes no provision for a renewal of a term granted, whereas the deemed grantee effectively holds a freehold. 
The requirement for consent prior to alienation of the right or dealing ( e.g as collateral) is unnecessarily bureaucratic and stifles commerce. The requirement ought to be removed as is not used for any used data collection, it is expensive and onerous. Most States Governments have converted the consent requirement solely as a source of additional revenue by imposing prohibitive charges. For instance in Lagos the official total cost of perfecting an instrument is on is 35% of property value; therefore most Nigerian’s just don’t bother with it.
As we have seen a holder of Certificate of Occupancy gains no proprietary interest in the land, his interest is limited to the improvement thereon. Consequently the intrinsic value of the land should not be reckoned when right of occupancy is used as collateral, but this is not so in reality where most times the value of land is multiple time the improvement thereon. It also means the banks are unwilling to accept bare land as security for loans.
The other problem with a right of occupancy is that it is easily revocable by the Governor and so not ideal as security for very large long term projects. This risk is real and ever present under Nigerian nascent democracy. One way of hedging this risk under a private public initiative is for the private partner to insist on power of attorney donated by the Governor in his favour to stave off the risk of revocation in the event of dispute with the Government. With regard to access to land it is suggested that the Land Use Allocation Committee be constituted by a process which safeguard the independence of the members.
The World Bank publication on “Doing Business in Nigeria 2010”
 sums the matter up. It rated Nigeria as 178th of 183 economies regarding the challenges to property registration in the country. The reason given is that “a large share of property in the country is not formally registered (whilst) informal titles cannot be used as security for loans which limits financing opportunities for businesses” especially small and medium-size enterprises. 
Clearly, if Nigeria is to harness its vast land resources and position itself for real growth and development, it is imperative that it finds the political will to sustain a comprehensive review of all land related laws and urgently embark upon a second round of effective land reforms. 
Oluyele Delano, SAN
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